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Subject :
Proposal for a Directive of the European Parliament and of the Council establishing an infrastructure for spatial information in the Community (INSPIRE)

Delegations will find attached a non-paper explaining the relationship of certain provisions of the INSPIRE proposal with Directives 2003/4 (Aarhus) and 2003/98 (PSI).
ANNEX
Explanation of certain provisions of the INSPIRE proposal COM(2004)516 

and its relationship with Directives 2003/4 (Aarhus) and 2003/98 (PSI)
Introduction and disclaimer
This paper presents some background explanations concerning provisions in the INSPIRE proposal in relation to public access, data sharing between public authorities, and re-use by third parties. This document has no official status and does not necessarily reflect the view of the Commission or any other Community institution. All article numbering corresponds to the original Commission proposal.

Comparison of aims
The central aim of the INSPIRE proposal is the establishment of an infrastructure for spatial information in the Community to support environmental policies or other policies and activities with a direct or indirect impact on the environment. The proposal forms an integral part of an overall strategy for improving the availability of information underpinning environmental policy and other Community policies. A crucial element of the INSPIRE proposal concerns the removal of existing barriers concerning public access to data, sharing of such data between public authorities, and re-use by third parties. The effect of these barriers is that the use currently made of spatial data falls well below its potential, undermining the formation and implementation of policy and leading to opportunity costs and duplication of data production.

Aarhus aims at guaranteeing the right of public access to environmental information by or for public authorities, and more generally the availability and dissemination of such information to the public.

PSI concerns the re-use of documents held by the public sector for purposes other than the initial purpose for which the documents were produced The directive aims to prevent distortion of competition in the internal market while allowing European companies to better exploit the potential of public sector information and thus contribute to economic growth and job creation.

Thus, INSPIRE complements the aims of public access and re-use of document, by dealing with outstanding issues not dealt with in Aarhus and PSI (e.g. sharing between public authorities and interoperability) and by proposing additional measures related to public access and re-use where these are justified for reasons set out below. The proposed directive is without prejudice to the PSI directive and will reinforce achievement of its objectives. It is also without prejudice to the Aarhus directive except with respect to certain provisions that address the ground for limiting access to the spatial data covered by the proposal, as discussed below.

Public access to spatial data (Art 18, 19 and 2(3))
Under INSPIRE Member States will be required to establish and operate a network of services making it possible to discover, transform, view and download spatial data and to invoke spatial data services. These services are to be made easy to use and accessible via the Internet or other appropriate means of telecommunication available to the public. The discovery and viewing services are to be made available free of charge, and download data and “invoke” services can be charged for, provided that MS organise e-commerce services. 

Article 19 provides a list of grounds on which Member State may limit public access to these services. These are taken directly from directive 2003/4. However, the list does not include intellectual property rights. Instead, intellectual property rights are dealt with in Article 2(3), which provides that, in the case of spatial data sets in respect of which a third party holds intellectual property rights, the public authority may take action under the directive only with the consent of that third party. This formulation is necessary in order to avoid undue limitations of access to spatial data, which severely hamper the use of spatial data held by public authorities.

Data sharing between public authorities (Art 23)

Article 23 requires Member States to adopt measures for the sharing of spatial data sets and services between public authorities for the purposes of public tasks that may have a direct or indirect impact on the environment. The measures must preclude, at the point of use, any restrictions, in particular of a transactional, procedural, legal, institutional or financial nature. The possibility for sharing must also be open to relevant international organisations. 

The provisions in article 23 are necessary in order to remove the barriers currently faced in this regard by public authorities at national, regional and local level. They also help to ensure that frameworks for the sharing of spatial data between public authorities are neutral in respect of public authorities within a Member State, public authorities in other Member States and Community institutions.

Article 23 also provides for the adoption via comitology of rules ensuring that Community institutions and bodies are able to gain access spatial data in accordance with harmonised conditions. This is necessary because Community institutions and bodies frequently need to integrate and assess spatial information from all the Member States.

The scope of Article 23 is distinct from the scope of directives 2003/4 and 2003/98. In particular, directive 2003/98 concerns re-use of public sector information by third parties, or by public sector bodies for commercial activities falling outside the scope of its public tasks. It does not address data sharing between public authorities for the purposes of performing their public tasks. Similarly, the rules deriving from the Aarhus Convention in Community law and in particular the Directive 2003/4/EC of the European Parliament and of the Council of 28 January 2003 on public access to environmental information and repealing Council Directive 90/313/EEC concern access of the general public to environmental information and does not contain any provisions regarding data sharing between public authorities. 

Re-use by third parties (art 24)

Directive 2003/98 establishes a minimum set of rules governing the re-use of public sector information by third parties. These rules concern requests for re-use, non-discrimination and fair trading, but do not include common licensing conditions. The recitals to the directive call on Member States to go further than the minimum provisions of the directive by encouraging public authorities to limit the charges to the marginal cost of reproducing and disseminating the documents, making available for re-use any documents held by them, and exercising intellectual property rights in such a way that facilitates re-use.

The consultation held prior to adoption of the INSPIRE proposal showed that the disparity of licensing conditions acts as a disincentive, with the result that potential users sometimes find it more cost-effective to duplicate the data. It is therefore necessary to go further in facilitating re-use of spatial data that extends over administrative or national borders. With this in mind, INSPIRE provides for implementing rules, which may include the establishment of common licensing conditions, to be adopted by comitology. INSPIRE, and any rules adopted pursuant to INSPIRE, are without prejudice to directive 2003/98, and will on the contrary constitute further progress in achieving its objectives. 
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